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1. 9:00 AM CASE NUMBER:  C22-00580 
CASE NAME:  KRISTIN PACE  VS.  THOMAS LOUDERBACK 
HEARING ON DEMURRER TO CROSS-COMPLAINT  
FILED BY:  KRISTIN A. PACE 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendants Kristin A. Pace, Mark J. Quinlan, and Sonja Louderback 

(as Trustees and individually) Demurrer to the Verified Cross-Complainant. The Cross-Complaint 

sets forth three causes of action, namely: (1) Declaratory Judgment; (2) Breach of Fiduciary Duty 

(against Ms. Pace); and (3) Fraud.  

Cross-Defendants demur to the Cross-Complaint in its entirety on the basis that it fails to state facts 

sufficient to state a cause of action (CCP §430.10(e).) Cross-Defendants also demur to each of the 

above causes of action individually on the basis that they fail to state facts sufficient to state a cause 

of action (CCP §430.10(e).)  

For the following reasons, Cross-Defendants’ demur is sustained. Cross-Complainants are granted 

leave to amend.  

Factual Allegations 

T.F. Louderback, Inc. (“TFL, Inc.” or the “Company”) was formed in 1976 by Thomas F. Louderback 

(“Mr. Louderback”). At the time, Mr. Louderback was married to Nada Louderback. Mrs. Louderback 

passed away in 1985. Her estate was probated in Contra Costa County, with a final distribution being 

made which, among other things, created the Nada Credit Trust. The Nada Credit Trust was funded 

with 16.03 shares of TFL, Inc., and Mr. Louderback was appointed trustee. Under the terms of the 

Nada Credit Trust, upon the death of Mr. Louderback, Laurel Louderback (adopted daughter of Mr. 

Louderback) was entitled to 50% of the Nada Trust proceeds, and the other 50% was to be divided 

equally between Mr. Louderback’s natural children: Thomas J. Louderback (“TJ”), Lynn Louderback, 

and Jodi Louderback.  

TJ took control of TFL, Inc.’s business operations in the mid-1990s. Over time, TJ accrued stock in TFL, 

Inc., ultimately acquiring 90% of the stock by 2012. The other 10% was believed to be owned by Mr. 

Louderback, and held in the T.F. Louderback Revocable Trust (“T.F. Trust”). Cross-Defendants Pace, 

Quinlan, and Sonja Louderback are Trustees of the T.F. Trust. Although Mr. Louderback was not 

generally involved in the management of the Company, he remained CEO.  

In July 2000, Mr. Louderback, acting in his capacity as CEO of TFL, Inc., approved a Written Consent of 

Board of Directors of the Company (“Written Consent”) which repurchased the 16.03 shares of TFL, 

Inc. held by the Nada Credit Trust (the “Repurchase”). The purchase price was just over $125,000. 

The Written Consent deemed it in the “best interests of the corporation and its shareholders, 

to repurchase the shares…” for the amount stated.  
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In 2020, TJ negotiated the sale of the assets of TFL, Inc. for over $245 million. Thereafter, TJ 

attempted to purchase the 10% of shares he did not already own from his father. That sale never 

came to fruition. In late 2020, Thomas became ill and died in December of that year.  

During probate of Mr. Louderback’s estate, his estranged daughter Laurel Louderback, made a 

creditor’s claim alleging that the 2000 Repurchase of shares by TFL, Inc. from the Nada Credit Trust 

was fraudulent and severely undervalued the shares. That claim was denied. In March 2022, Laurel 

Louderback then filed a complaint in Nevada state court for breach of fiduciary duty against the 

estate of Mr. Louderback (“Nevada Complaint”) – claiming that he breached his fiduciary duty to the 

residual beneficiaries of the Nada Credit Trust when he engaged in self-dealing by authorizing the 

Repurchase for an amount well below the fair market value of the shares. The Nevada Complaint 

seeks damages for the alleged underpayment, and is currently still pending. 

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 
A demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 
A demurrer may be filed to one of several causes of action in a complaint. (Cal. R. Ct. 3.1320(b).)  

Analysis 

Declaratory Relief 

“The fundamental basis of declaratory relief is the existence of an actual, present controversy over a 

proper subject.” (City of Cotati v. Cashman (2002) 29 Cal.4th 69, 79.) “In the context of a demurrer, 

the courts evaluate whether the factual allegations of a complaint for declaratory relief reveal that an 

actual, ripe controversy exists between the parties.” (JPMorgan Chase Bank, N.A. v. Ward (2019) 33 

Cal.App.5th 678, 688 quoting Linda Vista Village San Diego Homeowners Assn. v. Tecolote Investors, 

LLC (2015) 234 Cal.App.4th 166, 181 (“Linda Vista”.) “In applying the basic criteria, [courts] evaluate 

‘the nature of the rights and duties that the plaintiff is asserting, which must follow some recognized 

or cognizable legal theories that are related to subjects and requests for relief that are properly 

before the court.’” (Linda Vista, supra, 234 Cal.App.4th at 181-82 quoting Otay Land Co. v. Royal 

Indemnity Co. (2008) 169 Cal.App.4th 556, 561.)  
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The Cross-Complaint alleges that an “actual controversy has arisen and now exists between Cross-

Claimants and the Cross-Defendant Trustees (Cross-Defendants in the underlying Action here), 

concerning their respective rights and duties in relation to the ownership of the 10% of the Company, 

alleged to be owned by the T.F. Trust, which has been put into dispute by the Nevada Complaint…” 

(Cross-Complaint at ¶ 31.) It goes on to allege that “the allegations of the Nevada Complaint make 

clear that Laurel Louderback disputes the validity and amount of ownership interest claimed by the 

Cross-Defendant Trustees.” (Ibid.) The Nevada Complaint is incorporated into the Cross-Complaint. 

(Id. at ¶3.) 

Cross-Defendants argue that the Nevada Complaint “does not dispute – or, indeed, in any way 

implicate – ownership of any shares in the Company, let alone the Trustees’ 10% interest specifically.” 

(Demur at 7:17-19.) Cross-Defendants’ reading of the Nevada Complaint is more appropriate. 

The Nevada Complaint (which is incorporated into the Cross-Complaint) does not contest the ability 

of TFL, Inc. to repurchase the shares or argue that the Repurchase is somehow void or should be 

rescinded. Instead, the Nevada Complaint merely claims that the amount paid for the 16.03 shares 

was below fair market value. The relief sought is damages – and not any return of the shares or 

voiding of the Repurchase. In other words, there is no dispute regarding who owns the 16.03 shares – 

the Company does due to the Repurchase. The only dispute is how much they were worth.  

The Cross-Complaint alleges that the Nada Credit Trust was funded (in part) with the 16.03 shares in 

1990. (There is no indication as to what percent of the Company stock this is.) TJ took control of the 

Company’s business operations in the mid-1990s. Between then and 2012, TJ acquired (through his 

Trusts) ownership of 90% of the stock in the Company. The other 10% was owned by Mr. Louderback 

in the T.F. Trust. In July 2020, TFL, Inc. repurchased the 16.03 shares. Accordingly, at that point, the 

16.03 shares were owned by TFL, Inc. – which in turn were owned 90%/10% by TJ and Mr. 

Louderback. As the shares of stock are fungible, it is not possible to claim that those 16.03 shares 

went to Mr. Louderback. The ownership just transferred from the Nada Credit Trust to TFL, Inc. 

Which, in practical terms, means TJ received 90% of those shares and Mr. Louderback received 10% of 

those shares.  

Whether the amount paid to re-acquire those shares was fair has no bearing on the ownership 

interests of TJ and Mr. Louderback. They both still owned their respective percentages. Thus, even if 

there is a finding that the Repurchase of the shares was below fair market value, that finding would in 

no way impacts the ownership of the Company.  

As there does not appear to be any dispute regarding the relevant ownership interests of the Parties, 

and the Nevada Complaint does not impact the ownership interests of the Parties, there is no actual, 

present controversy that needs to be decided.  

Cross-Defendant’s demurrer is sustained as to declaratory relief cause of action as Cross-

Complainants have failed to plead facts sufficient to constitute a cause of action. (CCP §431.10(e).) 
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Cross-Complainants are granted leave to amend. 

Breach of Fiduciary Duty 

“The elements of a cause of action for breach of fiduciary duty are: (1) existence of a fiduciary duty; 

(2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.” (Stanley v. 

Richmond (1995) 35 Cal.App.4th 1070, 1086 citing Pierce v. Lyman (1991) 1 Cal.App.4th 1093, 1101.) 

The attorney-client relationship is a fiduciary relationship. (Frazier v. Superior Court (2002) 97 

Cal.App.4th 23, 35 citing Yorn v. Superior Court (1979) 90 Cal.App.3d 669, 675.)  

The Cross-Complaint alleges that Defendant Pace has jointly represented TJ, Mr. Louderback, and TFL, 

Inc. for at least the last two decades. In particular it alleges, on information and belief, that Ms. Pace 

represented the Company “with respect to the corporate transactions and documents that are being 

challenged in the Nevada Complaint.” In addition, she represented both TJ and Mr. Louderback in 

estate planning matters, including acting as executor of Mr. Louderback’s estate with respect to the 

T.F. Trust. Cross-Complainants contend that Ms. Pace favored herself, Mr. Louderback (and his estate) 

and her role as Trustee/Executor at the expense of TJ and the Company “in negotiating in bad faith 

for the purchase of the claimed 10% outstanding shares.” In addition, TJ and TFL, Inc. requested that 

Ms. Pace “furnish her communications and documents related to the Company and her 

representation of the Company,” but she has refused to provide such documents.  

Based on the above, Cross-Claimants allege that Ms. Pace has a conflict of interest and has breached 

her professional duties of loyalty, confidentiality, and trust.  

The crux of the Cross-Complaints’ argument appears to be that Ms. “Pace ‘effectively and knowingly 

concealed from TJ and the Company the scope of [Mr. Louderback’s] misconduct’ with respect to 

allegedly undervaluing the 16.03 shares from the Nada Credit Trust, resulting in harm to TJ (as a 

beneficiary of that trust) and harm to the Company as a result of the now-existing cloud as to 

ownership and resulting delay in the ability of the Company to move forward and pursue new 

business ventures.” (Opp. at 18:21-26.) This claim appears to presuppose that the allegations in the 

Nevada Complaint are valid and the Mr. Louderback actually did make misrepresentations relating to 

the Repurchase. Without that being true – which it has not been found to be – it is unclear what basis 

Cross-Complainants have to claim Ms. Pace’s work related to the Repurchase presents any kind of 

conflict. It also presupposes that if Mr. Louderback did misrepresent what the shares were worth that 

he informed Ms. Pace of this fact and she kept this from TJ. There are no allegations this occurred. 

The contention that Ms. Pace’s activities in the past two years “favoring ‘herself, [Mr. Louderback], 

his Estate and its beneficiaries … at the expense of TJ and the Company, in negotiating in bad faith’ for 

the purchase of the claimed 10% shares” does not allege or explain any facts that support this claim. 

It is unclear what Cross-Claimant means by this. What actions has Ms. Pace taken that show she 

negotiated in bad faith, or that her actions were somehow ‘at the expense’ of TJ and the Company? 

The same lack of clarity applies to Cross-Claimants’ allegations relating to the withholding of 

documents. The Cross-Complaint claims that Ms. Pace refused to provide her communications and 
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documents related to the Company and her representation of the Company, without limit or 

identification of any particular part of her representation – which, per the Cross-Complaint has 

spanned decades.  

A party is required to set forth the essential facts of their case with “reasonable precision and with 

particularity sufficient to acquaint a defendant with the nature, source and extent of his cause of 

action.” (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 

1076, 1099.) The Cross-Complaint fails to set forth the particular facts that support Cross-Claimant’s 

cause of action for breach of fiduciary duty against Ms. Pace.  

Cross-Defendant’s demurrer is sustained as to declaratory relief cause of action as Cross-

Complainants have failed to plead facts sufficient to constitute a cause of action. (CCP §431.10(e).) 

Cross-Complainants are granted leave to amend. 

Fraud 

“The elements of fraud are: ‘(a) misrepresentation (false representation, concealment, or 

nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce reliance, (d) 

justifiable reliance, and (e) resulting damage.’” (Charnay v. Cobert (2006) 145 Cal.App.4th 170, 184.) 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 

element must be pleaded with specificity.” (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 

Cal.App.4th 1150, 1166.) “The specificity requirement means a plaintiff must allege facts showing 

how, when, where, to whom, and by what means the representations were made, and, in the case of 

a corporate defendant, the plaintiff must allege the names of the persons who made the 

representations, their authority to speak on behalf of the corporation, to whom they spoke, what 

they said or wrote, and when the representations were made.’” (Id. at 1166-67 quoting West v. 

JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 793.) 

The Cross-Complaint alleges that “TJ reasonably relied on [Mr. Louderback] and Kristin Pace in 

believing that the Repurchase of the shares of the Company from the Nada Trust was valid, for fair 

market value, and done in good faith.” (¶47.) This allegation does not explain what statements (or 

omissions) were made by Mr. Louderback and which, if any, were made by Ms. Pace. Nor does it 

explain how the misrepresentations were made. Were there oral discussions regarding the pricing of 

the shares? Were there email or other written communications? When did these communications 

take place? Cross-Complainants contend that the concealment and reliance took place “in time as  

 

relating to” the Written Consent entered in July 2000, when the Board approved the Repurchase of 

the Nada Credit Trust shares. (Opp. at 22:15-18.) The Cross-Complaint, however, does not actually 

make any such allegations or indicate when the alleged misrepresentations were made.  

There is also an issue regarding damages. As noted by Cross-Defendants, the alleged fraud was that 
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the Company repurchased shares at a lower than fair market value. That would actually benefit TJ, 

who owns 90% of the Company. Cross-Claimant argues that the damages relates to the Company 

being harmed “by the cloud over the ownership of shares and the resulting inhibition to exploration 

of future endeavors.” (Opp. at 23:8-10.) As discussed above, there was no cloud on ownership of the 

shares and the ‘inhibition to explore future endeavors’ is not a cognizable injury.  

In addition, the claim that they have been harmed “to the extent Laurel’s claims in the Nevada 

Complaint are found to have any merit” shows that there is no injury at this time. The specter of 

possible injury if the Nevada Action turns out a certain way is speculative at best.  

 Statute of Limitations  

“A fraud cause of action, whether based on intentional misrepresentation or concealment, is 

governed by the three-year limitations period set forth in [CCP §338(d).]. (Ivanoff v. Bank of America, 

N.A. (2017) 9 Cal.App.5th 719, 734.) Causes of action for fraud or mistake are “not deemed to have 

accrued until the discovery, by the aggrieved party, of the facts constituting the fraud or mistake.” 

(CCP §338(d).) 

This “discovery rule” “postpones accrual of a cause of action until the plaintiff discovers, or has 

reason to discover, the cause of action.” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807.) 

A plaintiff has “reason to discover a cause of action when he or she ‘has reason at least to suspect a 

factual basis for its elements.’” (Ibid. quoting Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 398.) The 

discovery rule “only delays accrual until the plaintiff has, or should have, inquiry notice of the cause of 

action.” (Ibid.) “[P]laintiffs are charged with presumptive knowledge of an injury if they ‘have 

information or circumstances to put [them] on inquiry’ or if they have ‘the opportunity to obtain 

knowledge from sources open to their investigation.’” (Id. at 808, internal citations omitted.) In 

addition, “ignorance of the legal significance of known facts or the identity of the wrongdoer will not 

delay the running of the statute.” (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1112 fn. 8 citing 

Kensinger v. Abbott Labs. (1985) 171 Cal.App.3d 376, 384.) 

Cross-Complainants claim that the alleged misrepresentations relate to, and took place close in time 

to, the Repurchase – which occurred in July of 2000. Accordingly, the three-year statute of limitations 

for the fraud claim would have run in July 2003, unless Cross-Claimant can invoke the discovery rule.  

Cross-Complainant argues that he was “unaware of any fraudulent concealment by [Mr. Louderback] 

with respect to the fair market value of the 16.03 shares held by the Nada Credit Trust until, at the 

earliest, Laurel made her claims in the probate action as TJ reasonably relied on [Mr. Louderback’s] 

and his lawyer’s assertion at the time of the 2000 transaction.” (Opp. at 23:23-26 citing Cross-

Complaint ¶47.) He claims that there was no reason to suspect there was any basis for a claim until 

the filing of the Nevada Complaint.  

As noted above, “ignorance of the legal significance of known facts … will not delay the running of the 

statute.” (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1112 fn. 8 citing Kensinger v. Abbott Labs. 
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(1985) 171 Cal.App.3d 376, 384.) There are no allegations that any facts relating to the Repurchase 

transaction were not known at the time. In fact, the Nevada Complaint relies on the statements in the 

Written Consent as the basis for the breach of fiduciary duty claim. The Written Consent was signed 

by Cross-Complainant TJ.  

Beginning in the mid-1990s, TJ took control of the business operations of the Company. Mr. 

Louderback “was not generally involved in the management of the Company’s business operations 

from the mid-1990s through to December 2020.” (Cross-Complaint at ¶11.) TJ alleges that “by the 

2000s” he, and not his father, built the Company “into one of the largest and most successful 

alcoholic beverage distribution companies in Northern California.” He also slowly acquired Company 

stock by both gift and purchases, acquiring 90% by 2012. It was also TJ that negotiated and closed the 

“historic deal” to sell the assets of the company in 2020.  

Given the above allegations, it is clear that TJ was aware of any and all facts that related to the 

Repurchase at the time it occurred in 2000. If his legal analysis of those facts changed over time, that 

does not provide a basis for tolling the statute of limitations based on the discovery rule. As such, it 

appears that Cross-Claimant’s cause of action for fraud would be barred by the statute of limitations.  

In addition, as with Cross-Claimants other claims, this cause of action appears to presuppose that the 

Nevada Complaint will be successful and there will be a finding that the shares were sold below fair 

market value. There has been no such finding, and any reliance on such a finding is speculative at 

best.  

Cross-Defendants’ demurrer is sustained as to declaratory relief cause of action as Cross-
Complainants have failed to plead facts sufficient to constitute a cause of action. (CCP §431.10(e).) 
Cross-Complainants are granted leave to amend. 

 
 

  
    

2. 9:00 AM CASE NUMBER:  MSC21-00317 
CASE NAME:  SF HERRING  VS.  CHEVRON 
SPECIALLY SET HEARING RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiffs Christopher Cameron, John Mellor, and the San Francisco Herring Association move 
for preliminary approval of their class action settlement with defendant Chevron U.S.A., Inc.  At the 
initial hearing, the Court requested a supplemental submission, and the matter was continued. 

A. Background and Settlement Terms 

Plaintiffs filed this action on February 16, 2021, alleging that on February 9, 2021, a pipeline 
at the Chevron Richmond Refinery’s “Long Wharf” ruptured, resulting in the spilling of at least 700 
gallons of petroleum product into the bay, during the herring spawning season.  They allege that this 
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spill caused damage to the San Francisco Bay herring population that will last a decade.  They bring 
various statutory and common law causes of action. 

The settlement would create a gross settlement fund of $300,000.  Counsel intend to move 
for attorney’s fees of 30% of the settlement ($90,000) or less.  Litigation costs are currently estimated 
at $17,000.  The settlement administrator (Phoenix) would cap its fees at $4,000, as long as the 
number of class members does not exceed 70. The fund is non-reversionary. There are an estimated 
54 class members. Their payments would range from $3,500 to $10,000.   

The proposed settlement would certify a class of “all individuals and businesses who have a 
current commercial permit from the California Department of Fish & Wildlife (“CDFW”) to fish for 
herring in and around the San Francisco Bay and/or who currently own a commercial fishing vessel 
and have made commercial herring landings in the San Francisco Bay between January 1, 2012 and 
July 8, 2022.”  Plaintiffs estimate that there are about 54 members of the class (39 permit-holders and 
15 others).  Apparently, SF Herring Association is not a member of the class. 

Notice would be given by sending email to each class member with an address on file with the 
Department of Fish & Wildlife.  If the email messages are not received, mail will be sent to addresses 
on file, and if returned, the administrator will follow-up by looking for another address.  

According to the proposed “Plan of Distribution,” class members would be required to file a 
claim.  The amount of each payment would be calculated by the Administrator, and the resulting Plan 
of Distribution would be submitted to the Court as part of the motion for final approval. 

Under the Plan of Distribution, the Common Fund would be divided by the total number of 
“points” submitted by class members, and the quotient would be the amount each class member 
receives for each “point” it establishes. Points are awarded for five different things: (a) one for each 
standard or temporary herring permit in their name; (b) two points for each “permanent” SF Bay 
herring permit in their name; (c) 0.75 points for owning a boat or boats that have been or will be used 
for commercial herring fishing in SF Bay; (d) one point for commercial herring landings with their 
license in the last ten years; and (e) two points if landings were made in the last three years.  The 
general import of the system is to identify class members who fished for herring more frequently.  

 Class members may object or opt out of the settlement.  The settlement (6.1.2) provides that 
CUSA may terminate the settlement “in the event of the existence of Class Members who have 
submitted an Opt Out Request[.]” There is no minimum threshold of opt-outs to trigger the right to 
terminate, but counsel explained that it is expected that it would be invoked only if members 
representing a substantial amount of the liability opted out.  

The settlement contains release language covering “all past, present, and future, claims, 
demands, rights, liabilities, and causes of action of every nature and description whatsoever including 
without limitation statutory, constitutional, contractual, or common law claims, whether known or 
unknown, against the Released Parties, or any of them, arising out of or related to the Richmond 
Release.”  Under recent appellate authority, the limitation to those claims with the “same factual 
predicate” as those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 
69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope of the allegations 
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of the complaint.”  “Put another way, a release of claims that goes beyond the scope of the 
allegations in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman 
Corp.  (C.D. Cal. 2020) 469 F.Supp.3d 942, 949.)  The release language does not appear to contain any 
such limitation.  This is intended to be limited to economic loss claims, which are the only claims 
raised in the complaint. 

Formal discovery was undertaken, and plaintiffs retained relevant experts. The matter settled 
after arms-length negotiations, which included sessions with an experienced mediator.   

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof.  

The notice of motion asks for an injunction prohibiting class members from pursuing any 
claims that would be released under the settlement, although no such request is contained in the 
conclusion of the motion.  The Court declines to issue such an injunction.   

In the supplemental submission, plaintiff’s counsel estimates the range of potential results to 
be from zero to $3.8 million, with the mostly likely result being “in the range of” the proposed 
settlement amount.  This is based on a number of factors, and is difficult to estimate because the spill 
occurred when the fishery was closed, so there was no immediate loss.  Moreover, the amount of 
“biomass” used to estimate the spawning stock varies from year to year.  In addition, in some years, 
the entire available amount, or “quota” has not been caught in any event. And once the amount 
caught is determined, estimating the likely price poses its own set of problems. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 
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C. Attorney fees 

Plaintiff expects to seek 30% of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs will be reviewed at time of final approval.   

D.  Discussion and Conclusion 

In the supplemental submission, counsel has provided a sufficient analysis of the case to 

enable the Court to find, as a preliminary matter, that the proposed settlement is fair, reasonable, 

and adequate. 

The motion is granted, with the modification that the Court will not issue an injunction 

barring others from filing claims. 

Counsel is directed to prepare an order reflecting this entire tentative ruling, the other 

findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk.  Other dates in the scheduled notice process should track 

as appropriate to the hearing date. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC21-00644 
CASE NAME:  HOLDMAN  VS.  PACIFIC SERVICE CREDIT UNION 
SPECIALLY SET HEARING RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiff Octavia Holdman moves for final approval of her class action and PAGA settlement 
with defendant Pacific Service Credit Union, as well as attorney’s fees, costs, administrative costs, and 
a representative payment. 

A. Background and Settlement Terms 

The original complaint was filed April 1, 2021, raising claims under PAGA and a class action on 
behalf of non-exempt employees, alleging that defendant violated the Labor Code in various ways, 
including unpaid overtime, unpaid minimum wage, non-compliant meal and rest periods, 
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unreimbursed business expenses, failure to provide reporting time, failure to maintain payroll 
records, waiting time, and wage statement claims.    

The settlement would create a gross settlement fund of $567,875.  The class representative 
payment to the plaintiff would be $10,000.  Counsel’s attorney’s fees would be $189,291.67 (one-
third of the settlement).  Litigation costs would not exceed $22,000.  The settlement administrator 
would receive an estimated $7,250.  PAGA penalties would be $20,000, resulting in a payment of 
$15,000 to the LWDA.  The fund is non-reversionary. Based on the estimated class size (146 
members), the average net payment for each class member is approximately $2,220. 

Defendants will fund the settlement within 45 days after final approval of the settlement. 

 The proposed settlement would certify a class of all persons who worked for Defendants in 
California from October 4, 2016, through May 17, 2022.   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of workweeks worked by the individual 
employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Undelivered or uncashed checks will be voided and the funds provided to the Alliance 
for Children’s Rights, a child advocacy group.  

Since the Court granted preliminary approval, notice has been given to the class.  Notices 
were mailed to 153 people, and five were returned as undeliverable.  After follow-up, four notices 
were remailed, only one of which was returned.  Ultimately, 2 class members requested exclusion, 
while none objected.  This leaves 151 members of the class, and modifies the average settlement 
payment to $2,174.99. 

The settlement contains release language covering all claims “alleged in the operative 
complaint or which could reasonably have been alleged in either the complaint Plaintiff filed on or 
about April 1, 2021, or the complaint Plaintiff filed on or about September 1, 2021, based on the facts 
alleged therein [a long list of specified claims].”  (Article I, section gg.)  It also releases PAGA claims 
“which were alleged or could have been alleged in Plaintiff’s notice(s) sent to the LWDA and alleged in 
the operative complaint or which could reasonably have been alleged in either the complaint Plaintiff 
filed on or about April 1, 2021, or the complaint Plaintiff filed on or about September 1, 2021, and 
which arise from the same factual predicate as the PAGA claim in the Action[.]”  (Article I, section hh.)  
Under recent appellate authority, the limitation to those claims with the “same factual predicate” as 
those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 
521, 537 [“A court cannot release claims that are outside the scope of the allegations of the 
complaint.”  “Put another way, a release of claims that’ go beyond the scope of the allegations 
in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  
(C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal and informal discovery was undertaken, resulting in the production of substantial 
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documents, including payroll records and written work policies.  The matter settled after arms-length 
negotiations, with included an all-day session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Counsel analyze the minimum wage/off-the-clock claims, meal period claims, rest 
period claims, business expense claims, reporting time claims, wage statement claims, and waiting 
time penalty claims.  The potential liability needs to be adjusted for various evidence and risk based 
contingencies, including problems of proof, as well as the derivative nature of wage statement and 
waiting time penalties. Claims for PAGA penalties are difficult to evaluate for a number of reasons: 
they derive from other violations, they include “stacking” of violations, the law may only allow 
application of the “initial violation” penalty amount, and the total amount may be reduced in the 
discretion of the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based 
on the facts and circumstances of the particular case, to do otherwise would result in an award that is 
unjust arbitrary and oppressive, or confiscatory.”]) 

The LWDA was notified of the settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 
3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
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America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees, costs, and representative payment 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through 

a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Counsel have provided a lodestar 

figure of $165,690.50, based on 258.90 hours and hourly rates of $500, $700, and $855.  Given the 

requested award of $189,291.67, the implied multiplier is 1.14.  No adjustment is appropriate here, 

and the requested fee is approved. 

Litigation costs of $12,909.76 are reasonable and approved. 

Settlement administration costs of $7,250 are reasonable and are approved. 

The requested representative payment of $10,000 for plaintiff is reviewed under the criteria 

for discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

Plaintiff attests that she spent about 125 hours working on the case, including having her deposition 

taken.  She took some risk of being stigmatized by other employers.  She signed a release broader 

than the class release, but does not indicate that she had any claims of value.  Based primarily on the 

amount of hours spent on the case and the fact that there was only one plaintiff, the Court approves 

the requested amount of $10,000. 

D.  Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval,  

The Court interprets the lengthy release language to be limited to claims that were or could 

have been alleged based on the facts alleged in the complaints. 

Counsel are directed to prepare an order reflecting this entire tentative ruling, the other 

findings in the previously submitted proposed order, and a judgment. The order must provide that 

pursuant to Code of Civil Procedure section 384(b), after cy pres distributions are made, the judgment 

must be amended to reflect the amount paid to the cy pres recipient. 

The judgment also must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before 

the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  11/03/2022 
 

 

14 

 

administrator pending satisfactory compliance as found by the Court. 

 The parties who opted out shall be identified in the judgment as specifically excluded. 

 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS  VS.  M CARGO LOGISTICS 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Continued by stipulation to February 24, 2023 at 8:30 a.m. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS  VS.  M CARGO LOGISTICS 
SPECIALLY SET HEARING RE:  MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Continued by stipulation to February 2, 2023 at 9 a.m. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS  VS.  M CARGO LOGISTICS 
SPECIALLY SET HEARING RE: JOINDER IN MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Continued by stipulation to February 2, 2023 at 9 a.m. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-02216 
CASE NAME:  WALSH  VS.  STARBUCKS CORPORATION 
HEARING ON MOTION TO FILE UNDER SEAL  
FILED BY:  JIMMY WALSH 
*TENTATIVE RULING:* 
 

Plaintiff moves to seal the declaration submitted in support of the motion to dismiss the case 

(which is the subject of a separate line on this calendar), pursuant to CRC 2.550.  In considering the 

request, the Court should weigh the presumption of access against competing interests.  
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(Overstock.Com, Inc. v. Goldman Sachs Grp., Inc. (2014) 231 Cal.App.4th 471, 484.)  Courts recognize  

“the role that confidentiality plays in facilitating settlement agreements.”  (Monster Energy Co. v. 

Schecter (2019) 7 Cal.5th 781, 793. Plaintiff argues that keeping the terms confidential promotes 

compromise and settlement, and this overrides the public interest in public access. 

Ordinarily, an individual settlement would be accomplished through a dismissal of the action, 

and the terms of the agreement would never appear in a court file.  In this type of case, pursuant to 

CRC 3.770, the Court requires that the terms of the settlement be provided to the Court in order to 

allow the Court to assure that the claims of the class have not been traded for excessive relief to the 

individual plaintiff. Once that objective has been accomplished, however, the interest in promoting 

compromise of a private controversy overrides the public’s interest in access to the record.  

Moreover, nothing to be sealed involves any information of particular value to the public.  

Accordingly, the Court finds, pursuant to Rule of Court 2.550(d) that: (1) the interest of promoting 

compromise of an individual cause of action overrides the public’s right of access in this case; (2) the 

interest supports the sealing, because it is the only way to protect it; (3) a substantial probability 

exists that the overriding interest will be prejudiced if the record is not sealed, because the terms of 

settlement  would be known to the public; (4) the sealing is narrowly tailored because all terms of the 

settlement are public other than the dollar amount; and (5) there is no less restrictive means to 

protect the interest, because anything other than sealing the record would allow it to become public.   

Motion granted.  Counsel are directed to prepare an order that sets forth the Court’s specific 

findings. 

 
 

 
    

8. 9:00 AM CASE NUMBER:  MSC21-02216 
CASE NAME:  WALSH  VS.  STARBUCKS CORPORATION 
HEARING ON MOTION RE UNOPPOSED MOTION TO DISMISS  
FILED BY: WALSH, JIMMY 
*TENTATIVE RULING:* 
 
Granted. 
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9. 10:00 AM CASE NUMBER:  MSC22-00428 
CASE NAME:  DUQUE  VS.  DEPENDABLE FOODS, INC. 
SPECIALLY SET HEARING RE:  INFORMAL DISCOVERY CONFERENCE 
*TENTATIVE RULING:* 
 
Parties to appear. 

 
 

  

 


